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(i) 


STATEMENT OF QUESTION PRESENTED 


The question is whether Jeanne Amelia Wood | 


has a fee simple estate subject to a contingent remain- 
der in the children of Phyllis Wood Fravel or a life | 
estate with a vested remainder in the children of 
Phyllis Wood Fravel as to property passing under 

the will of Josephine Ament, deceased. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 662 


RICHARD CLARK FRAVEL, et al, 


vs. 
JEANNE AMELIA WOOD, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States 
District Court for the District of Columbia construing the Last Will 
and Testament of Josephine Ament, deceased. J urisdiction of this 
Court to review the judgment is based upon the Act of June 25, 1948, 
c. 646, 62 Stat. 929, 28 U.S.C. 1291. Jurisdiction of the Court below 


is shown by Appellants’ Complaint (J. A. 1) and Appellee's Answer 
(J. A. 4). | 





STATEMENT OF CASE 


On August 27, 1957, there was admitted to probate and record in 
Estate #92, 006, by order of the United States District Court for the 
District of Columbia, the Last Will and Testament of Josephine Ament, 
deceased. Appellee, Jeanne Amelia Wood, was appointed and has quali- 
fied as administratrix, c.t.a. of the estate. 


This suit was filed on behalf of the children of Phyllis Wood 
Fravel because of a dispute with Jeanne Amelia Wood as to the construc- 
tion of the will and in particular the following provision of the will: 


"In case of Jeanne Amelia Wood death before 
she uses up the estate or money from sale of 
the estate, the money from said estate is to 
go to the children of Phyllis Wood Fravel who 
are Richard Clark Fravel, Jeanne Carlisle 
Fravel, Ben Wood Fravel, Kathy Virginia 
Fravel andCarry William Fravel, who now 
live in Haymarket, Virginia. Each child to 
receive its share when it reaches ten (10) 
years of age to help to educate them, each 
child to receive the same amount. 


The estate consists of a2 small amount of personal property most 
of which has been or will be expended for debts and costs of adminis- 
tration. In addition to the personal property the estate includes three 
parcels of real estate title to which is the subject matter of this appeal. 


Jeanne Amelia Wood takes the position that the will vests title to 
the real estate in her in fee simple absolute. That the above quoted pro- 
vision of the will does not limit the devise because it consists of preca- 
tory words only and that in any event it is void because it is repugnant 
to the prior gift to her. 


The children of Phyllis Wood Fravel maintain that the latter and 
above-quoted provision of the will limits the gift to Jeanne Amelia Wood 
to a life estate and creates in the children a vested remainder. 
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The trial court rejected both theories and entered a decree of 
construction establishing in Jeanne Amelia Wood a fee simple estate 
with the right, privilege and power under said will to use up, exhaust 
or dispose of the entire estate during her life time and a contingent re= 
mainder in the children of Phyllis Wood Fravel of what remains upon 
the death of Jeanne Amelia Wood. ! 


At the time of the death of Josephine Ament and at the time of the 
disposition of the matter by the trial court, Jeanne Amelia’ Wood was an 
unmarried female whose heir apparent is her father referred to in the 
will as "Ben F. Wood of Yorkshire Acres, Virginia." _ 


The children of Phyllis Wood Fravel are great grandchildren of 
the decedent, their mother, Phyllis Wood Fravel, being one of three 
daughters of Jeanne Drummond Wood, only child of decedent who pre- 
deceased her. The children range in age from three to ten. Richard 
Clark Fravel was born December 19, 1948; Jeanne Carlisle Fravel 
was born July 23, 1950; Ben Wood Fravel was born October 2, 1952; 
Kathy Virginia Fravel was born May 3, 1954; and Carry sai William 
Fravel was born September 22, 1955. 


Prior to her death and subsequent to the execution of her will 
decedent had been actively negotiating for the sale of the real estate here 
in controversy. | 

The case was heard below on a Motion by Jeanne Amelia Wood for 
Judgment on the pleadings or in the alternative for summary judgment. 


The trial court declined to consider any evidence other than the will 


holding that there was no substantial issue as to any material facts. 


STATEMENT OF POINTS 


The Trial Court erred in the construction of the will by constru- 
ing the will to establish in Jeanne Amelia Wood a fee simple estate with 
absolute power of disposal and limiting the interest of the children of 
Phyllis Wood Fravel to a contingent remainder only. : 





SUMMARY OF ARGUMENT 


1. The will read in its entirety precludes the creation of a fee 
simple estate in Jeanne Amelia Wood because of the limitations imposed 
upon the gift and the contrary intention of the testatrix. 


2. The gift to the children cannot be defeated by alienation of the 
estate by Jeanne Amelia Wood. 


3. By statutory definition the remainder in the children of 
Phyllis Wood Fravel is vested rather than contingent. 


4. The prevailing applicable law in this jurisdiction requires a 
construction of the will to vest a remainder in the children of Phyllis 
Wood Fravel subject to a life estate in Jeanne Amelia Wood. 


ARGUMENT 
I. 


THE WILL READ IN ITS ENTIRETY PRECLUDES THE 
CREATION OF A FEE SIMPLE ESTATE IN JEANNE 
AMELIA WOOD BECAUSE OF THE LIMITATIONS IM- 
POSED UPON THE GIFT AND THE CONTRARY INTEN- 
TION OF THE TESTATRIX. 


A fee simple estate is an estate of inheritance (District of 
Columbia Code, Title 45, Sec. 802, 1951 Ed.) It includes the absolute 
right of alienation either by deed or by will. 


The gift to Jeanne Amelia Wood is something less than an estate 

of inheritance because of the express provision in the will: 
"I wish to state herewith that Ben F. Wood of 
Yorkshire, Acres, Virginia is in no way to re- 
ceive any benefits or assistance of any kind 
from this estate, or money from this estate." 

The"Ben F. Wood'referred to is the father of Jeanne Amelia Wood. 
Inasmuch as she is an unmarried female, whose mother is not living, 
her heir apparent is"Ben F. Wood;' whom the testatrix expressly ex- 
cluded from the will. 


9) | 


It is clear that in order to make certain that Ben F. Wood would 
not receive any part of the estate from Jeanne Amelia Wood, the 
testatrix created a remainder in the children of Phyllis Wood Fravel 
and limited the gift to Jeanne Amelia Wood to a life estate thus elimi- 
nating any estate of inheritance in Jeanne Amelia Wood. : 


The denial to Jeanne Amelia Wood of the right of testamentary 
disposition and the fact that the land cannot descend to her heirs so 
limits the gift to her that it manifestly must be less than a fee simple 
estate. | 


f 
i 


To construe the will to vest a fee simple estate in Jeanne Amelia 

Wood requires that the provision for the children of Phyllis Wood Fravel 
be completely ignored. This cannot be done because the intention of the 
testatrix is gleaned from a reading of the entire instrument. And the 
latter provisions are to be given as much weight as prior provisions. 
Therefore, it follows, that if the provision for the children of Phyllis 
Wood Fravel is not to be ignored, an interest in the estate must vest in 
them. This interest serves to limit the gift to Jeanne Amelia Wood and 


makes it less than a fee simple estate. | 


It is clear that if a remainder of any character exists in the 
children of Phyllis Wood Fravel, then the preceding gift to Jeanne 
Amelia Wood must be less than a fee simple estate because a fee simple 
estate is the whole and the gift to the children makes it less than the 
whole. ! 


Il. 


THE GIFT TO THE CHILDREN CANNOT BE DEFEATED 
BY ALIENATION OF THE ESTATE BY JEANNE AMELIA 
WOOD. 


The trial court read into the will that Jeanne Amelia Wood has 
the right, privilege and power under said will to use up, exhaust or 
dispose of the entire estate during her lifetime. No where in the will 
can these words be found. : 
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Anexpectant future estate cannot be barred or defeated by any aliena- 
tion or other act of the owner of the intermediate or precedent estate 
except when such destruction is expressly provided for. (District of 
Columbia Code, Title 45, Sec. 814, 1951 Ed.) 


There is nothing in the will of Josephine Ament that expressly 
provides or authorizes the sale of real estate by Jeanne Amelia Wood. 


The most that can be said is that there may be an implication or 
inference of such power in the words: 

"In case of Jeanne Amelia Wood death before 
she uses up the estate or money from the 
sale of the estate ---- " 

But these words are more consistent with the interpretation that 
they contemplated the possibility of a sale of the real estate by the 
testatrix before her death and after the execution of the will. It is to be 
remembered that testatrix was actively negotiating for the sale of the 
real estate immediately prior to her death. 


In any event there is no express power as required by the code. 
It follows therefore that the trial court was in error in reading such 
power into the will. 


To allow Jeanne Amelia Wood to dispose of the real estate would 
completely frustrate the clear intent of the testatrix to provide for the 
children of Phyllis Wood Fravel. As a practical matter if the real 
estate were liquidated without any protection for the interest of the 
children, commingling of funds and difficulties of identifying the new 
corpus of the trust would in effect completely defeat the gift to the 
children. 


Ii. 


BY STATUTORY DEFINITION THE REMAINDER IN THE 
CHILDREN OF PHYLLIS WOOD FRAVELIS VESTED | 
RATHER THAN CONTINGENT. 


The trial court recognized that a remainder exists in the children 
of Phyllis Wood Fravel and thereby rejected the theory of Appellee that 
the gift to the children was either void as being repugnant to the prior 


gift to Jeanne Amelia Wood or merely precatory words expressing a 


wish and therefore having no operative effect. 


To this extent appellants are in complete accord with the holding 


of the trial court. However, the trial court then goes on to characterize 
the remainder, thus recognized, as contingent only and not affecting the 


right of alienation by Jeanne Amelia Wood in fee simple. | 


| 


A future estate is vested when there is a person in being who 
would have an immediate right to the possession of the land upon the 
expiration of the intermediate or precedent estate, or upon the arrival 
of a certain period or event when it is to commence in possession. 
(District of Columbia Code, Title 45, Sec. 812) | 


It is contingent when the person to whom or the event upon which 
it is limited to take effect in possession or become a vested estate is 
uncertain. (District of Columbia Code, Title 45, Sec. 812) 


The instant case is clearly one of a vested future estate because 
the children of Phyllis Wood Fravel are persons in being who would 
have an immediate right to the possession of the land upon the death of 


Jeanne Amelia Wood which is a certain event. 


It follows that since the gift to the children of Phyllis Wood 
Fravel is a vested remainder the gift to Jeanne Amelia Wood must of 
necessity be limited to a life estate. Therefore fee simple title to the 
real estate cannot pass without the children joining in the conveyance. 
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It should also be noted that the extent of the right of enjoyment 
of the land by Jeanne Amelia Wood during her lifetime does not serve 
to enlarge her estate but goes only to the use thereof. 


IV; 


THE PREVAILING APPLICABLE LAW IN THIS 

JURISDICTION REQUIRES A CONSTRUCTION OF 
THE WILL TO VEST A REMAINDER IN THE 
CHILDREN OF PHYLLIS WOOD FRAVEL SUBJECT , . 
TOA LIFE ESTATE IN JEANNE AMELIA WOOD. | 


In Board of Directors v. Maloney, 78 U.S. App. D.C. 371 (1944) = 
there was a testamentary gift to two sisters of the testatrix unconditionally. 
However, in a succeeding paragraph of the will the testatrix provided | 
that upon the death of the sisters the estate was to be placed in a trust. 
Upon the death of the two sisters a contest developed between the heirs 
of the sisters and the beneficiary of the trust. The Court concluded,the < 
use of the word'unconditionally" notwithstanding, that the proper construc- 
tion of the will was for the sisters to enjoy the property so long as they 














lived and that a trust was created of such remainder as should exist 
thereafter. In reaching this conclusion the Court said: 


"The language used by the testatrix, in the 
disputed paragraphs of the will, is obviously in- 
consistent and contradictory; as is frequently the 
case when such testaments are written by lay persons. 
This being true it became necessary to remove the 
inconsistency and to resolve the contradiction by 
discovering the intent of the testatrix from the 
whole instrument or, as has sometimes been said, 
from an examination of the four corners of the will. 
In doing do, the language first used has no greater 
significance than the language later used. Instead, 
if explanatory and qualifying later language indicated 











that a non-technical meaning was intended by the 7 
testatrix, then the literal or technical meaning 
should be disregarded and the intent of the testa- 4 


trix prevail." 
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In Smith v. Bell, 31 U.S. (Peter's Reports) 68, the Supreme 
Court speaking through Chief Justice Marshal decided the very same 
question that is presented here. | 


In Smith the Testator provided that all his personal estate should 


further provided, however, that the remainder after her decease to be 


for the use of a son. 


The question presented in Smith was whether the wife took an 
absolute title or only a life estate and whether the son took a vested 
remainder that would come into possession on the death of the wife or 


the provision for the son was void for repugnancy. 
| 


Mr. Chief Justice Marshal, after pointing out that the testator's 
intention is the law of wills, went on to state that in the construction of 
ambiguous expressions, the situation of the parties may very properly 
be taken into view. That the ties which connect the testator with his 
legatees, the affection subsisting between them, the motives which may 
reasonably be supposed to operate with him, and to influence him in the 
disposition of his property, all are entitled to consideration in expounding 
doubtful words, and ascertaining the meaning in which testator used 
them. ! 


Referring to the provision in the will for the son, the Court said: 


"These words give the remainder of the estate, 
after his wife's decease, to the son, withas much | 
clearness as the preceding words give the whole estate 
to his wife. They manifest the intention of the testator 
to make a future provision for his son, as clearly as" 
the first part of the bequest manifests his intention to 
make an immediate provision for his wife. If the first 
bequest is to take effect according to the obvious im- 
port of the words taken alone, the last is expunged _ 
from the will. The operation of the whole clause will 
be precisely the same as if the last member of the |. 
sentence were stricken out; yet both clauses are 
equally the words of the testator, are equally bind- 
ing, and equally claim the attention of those who may, 
construe the will. We are no more at liberty to disregard 
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the last member of the sentence than the first. No 
rule is better settled than that the whole will is to 
be taken together, and is to be so construed as to 
give effect, if it be possible, to the whole. Either 
the last member of the sentence must be totally re- 
jected, or it must influence the construction of the 
first .so as to restrain the natural meaning of its 

. words; either the bequest to the son must be stricken 
out, or it must limit the bequest to the wife, and . 
confine it to her life. The limitation in remainder, 
shows that, in the opinion of the testator, the pre- 
vious words had given only an estate for life. This 
was the sense in which he used them. 


KKK 


If we look to the situation of the parties, to the 
motives which might naturally operate on the testa- 
tor, to the whole circumstances, so far as they 
appear, in the case, we find every reason for sup- 
porting the intention, which the words, giving 
effect to all, of themselves import. 


KKKK 


The first part of the clause which gives the personal 
estate to the wife would undoubtedly, if standing 
alone, give it to her absolutely. But all the cases 
admit that a remainder limited on such a bequest 
would be valid, and that the wife would take only 

for life. The difficulty is produced by the subse- 
quent words. They are, "which personal estates I 
give and bequeath unto my wife, Elizabeth Goodwin, 
to and for her own use and benefit and disposal ab- 
solutely.'"' The operation of these words, when 
standing alone, cannot be questioned. But suppose 
the testator had added the words "during her life." 
These words would have restrained those which pre- 
ceded them, and have limited the use and benefit, and 
the absolute disposal given by the prior words, to the 
use and benefit, and to a disposal for the life of the 
wife. 


The words, then, are susceptible of such limitation. 
It may be imposed on them by other words. Even the 
words "disposal absolutely" may have their absolute 
character qualified by restraining words connected 
with, and explaining them to mean, such absolute 
disposal as a tenant for life may make. 


“ee 
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If this would be true, provided the restraining 
words "for her life’ had been added, why may not other 
equivalent words, other which equally manifest the in- 
tent to restrain the estate of the wife to her life, be | 
allowed the same operation. The words "the remainder 
of said estate, after her decease, to be for the use of 
the said Jesse Goodwin," are, we think, equivalent. | 
They manifest with equal clearness the intent to limit 
the estate given to her, to her life, and ought to have 
the same effect. They are, totally inconsistent with | 
an estate in the wife, which is to endure beyond cat | 
life." 


KKK 


In finding this intent every word is to have its 
effect. Every word is to be taken according to the. 
natural and common import; but whatever may be the 
strict grammatical construction of the words, that is 
not to govern, if the intention of the testator unavoidably 
requires a different construction." 


HE IK 


In the case before the court, it is, we think, 
impossible to mistake the intent. The testator un- | 
questionably intended to make a present provision for 
his wife, and a future provision for his son. This in-+ 
tention can be defeated only by expunging, or rendering 
totally inoperative, the last clause of the will. In doing 
so we must disregard a long series of opinions, making 
the intention of the testator the polar star to guide us in 
the construction of wills, because we find words which 
indicate an intention to permit the first taker to use 
part of the estate bequeathed. 


AK ACH 


----- we think the limitation to the son on the death of 
the wife restrains and limits the preceding words so | 
as to confine the power of absolute disposition, which 
they purport to confer of the slaves, to such a disposi- 
tion of them as may be made by a person having only a 
life estate in them." 


We respectfully suggest that Maloney and Smith represent the law 


of the case. Respectfully submitted, 


RAYMOND GODBERSEN 
WILLIAM F, DAVEY | 


402 Shoreham Building 
Washington, D. C. | 


Attorneys for Appellants. 


ce eS 





Complaint for Construction of the Last Will and 
Testament of Josephine Ament, Deceased, 
Construction of Trust and Appointment of 


Answer of Defendant, Jeanne Amelia Wood, to 
Complaint for Construction of Will, etc. 


Answer of Defendant, Madge Beaver eo oe 
Answer of Defendant, Phyllis Fravel . «& 


Motion for Judgment on the Pleadings, or in the 
Alternative for Summary Judgment 7 


Points and Authority -- Attached to Motion of 
Defendant Jeanne Amelia Wood r ' 


Points and Authorities in Opposition to Motion 
for Judgment on the Pleadings or in the 
Alternative for Summary Judgment 


Last Will and Testament of Josephine Ament 


Excerpts from Transcript of Proceedings 


Summary Judgment Construing Will 


Notice of Appeal .*» * * 


1 


‘Record Appendix 
Page Page 





"a 











1 


JOINT APPENDIX 


[ Filed September 30, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RICHARD CLARK FRAVEL, 
JEANNE CARLISLE FRAVEL, 
BEN WOOD FRAVEL, 

KATHY VIRGINIA FRAVEL, 
GARRY WILLIAM FRAVEL, 
minors, by and through 
GERALD C. FRAVEL, their 
father and next friend, 

Route 3 

Manassas, Virginia, 


Plaintiffs , 
vs. 
(1) JEANNE AMELIA WOOD, 
individually and as 
Administratrix, c.t.a. 
of the Estate of Josephine 
Ament, deceased, 
1900 F Street, N. W. 
Washington, D. C. 


(2) BARBARA WOOD 
1900 F Street, N. W. 
Washington, D. C. 


(3) MADGE BEAVER 
901 Virginia Avenue, S. W. 
Washington, D. C. 


(4) PHYLLIS FRAVEL 
Route 3 
Manassas, Virginia 


Civil Action No. 2448-'57 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. | 


COMPLAINT FOR CONSTRUCTION OF THE LAST WILL AND 
TESTAMENT OF JOSEPHINE AMENT, DECEASED, 
CONSTRUCTION OF TRUST AND APPOINTMENT OF TRUSTEES 


1. The jurisdiction of this Court is had by virtue of its general 
equity powers and general supervision of trusts. | 


— 
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2. On August 27, 1957, there was admitted to probate and record 
in Estate #92,006, by order of this Court the Last Will and Testament 
of JOSEPHINE AMENT, deceased, a copy of which is attached hereto 
as Exhibit "A". 

3. The estate of said decedent consists of valuable real estate in 
the District of Columbia and Fayette County, Pennsylvania, of a value 
estimated to be injexcess of $65,000; valuable antique furniture and 
jewelry which has not been appraised; cash in the amount of $1,675.00 
and miscellaneous insurance policies. 

4. Among the said real estate is included Lot 815 in Square 142 
improved by premises 614 18th Street, N. W. in the District of Colum- 
bia. Said real estate is located in the heart of a highly desirable com- 
mercial area and is therefore, in addition to its inherent nature, unique. 

5. Except as hereinafter set forth, the will of the said decedent 
left all of the estate to Defendant JEANNE AMELIA WOOD subject to 
charges of $1,000 to Defendant BARBARA WOOD; $1,000 to Defendant 
MADGE BEAVER; $1,000 to PHYLLIS FRAVEL, Defendant and subject 
to a certain insurance policy being used to purchase a cemetery lot. 

6. After the devise and bequests set forth above, however, the 
will set forth the following provision: 


"In case of Jeanne Amelia Wood death before 
she uses up the estate or money from sale of 
the estate, the money from said estate is to 
go to the children of Phyllis Wood Fravel who 
are Richard Clark Fravel, Jeanne Carlisle 
Fravel, Ben Wood Fravel, Kathy Virginia 
Fravel and Garry William Fravel, who now 
live in Haymarket, Virginia. Each child to 
receive its share when it reaches ten (10) 
years of age to help to educate them, each 
child to receive the same amount." 


7. Under the last quoted provision of the will a doubt exists as to 
the proper interpretation and construction and as to the manner in which 
the rights of the Plaintiffs as testamentary remaindermen will be pro- 
tected. 

8. The parties, which is to say the Plaintiffs and the Defendant, 
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JEANNE AMELIA WOOD, are unable to agree as to the proper con- 
struction of the last quoted provision. 

9. Defendant JEANNE AMELIA WOOD, individually and as Ad- 
ministratrix, c.t.a., takes the position that this provision are merely 
precatory words expressing a wish and that they do not establish in the 
Plaintiffs any remainder interest in and to the estate. : 

10. Plaintiffs, on the other hand, take the position that the 
Defendant, JEANNE AMELIA WOOD, has the right to the use of the 
estate during her lifetime or until the respective Plaintiffs reach the 
age of ten years whichever comes first; that a trust is created as to the 
corpus of the estate. And that with respect to real estate the fee simple 
rests as part of the corpus of the trust subject to use oF said JEANNE 
AMELIA WOOD. 

11. Plaintiffs' rights will be seriously impaired if the Defendant , 
JEANNE AMELIA WOOD, is permitted to alienate the said real estate 
except under supervision of this Court. 

12. The provision of the will, while devising to the Plaintiffs the 
remainder of the estate in the nature of a trust, does not provide for 
trust machinery such as the appointment of trustees to protect the 
rights of the beneficiaries. The Defendant, JEANNE AMELIA WOOD, 
is obviously disqualified since her interest is in COREIGE with that of 
the Plaintiffs. ! 

13. The Parties hereto constitute all parties necessary to be 
joined in a proceeding respecting the inherent matter of this complaint. 
Defendants, MADGE BEAVER, BARBARA WOOD and PHYLLIS 
FRAVEL being nominal parties only. 

WHEREFORE, the premises considered the Plaintitts pray: 

1. That service of process issue to each of the Defendants 
requiring them to answer the exigencies of this Complaint and that an 
order of publication issue if necessary. 7 

2. That the Court enter an order of construction of the Last Will 
and Testament heretofore admitted to Probate and record. 


3. That the Court appoint trustees with instructions to implement 


the trust provisions of said will. 
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4. And for such other and further relief as to the Court seems 
just and proper including injunctive relief to prohibit the Defendant 
JEANNE AMELIA WOOD from alienating any of the aforesaid estate 
whether located in the District of Columbia or elsewhere pending these 
proceedings. 


/s/ Gerald C. Fravel 
GERALD C. FRAVEL as father and 
next friend of the Plaintiffs 


/s/ Raymond Godbersen 
Raymond Godbersen 
William F. Davey 

1025 Shoreham Building 
Washington 5, D. C. 

DI 7 6494 


[ Filed November 18, 1957] 


ANSWER OF DEFENDANT, JEANNE AMELIA WOOD, 
TO COMPLAINT FOR CONSTRUCTION OF WILL, ETC. 


Comes now the defendant, Jeanne Amelia Wood, by and through 
her attorney and for answer to the complaint filed herein states: 
FIRST DEFENSE 
The complaint fails to state a claim against the defendants upon 
which relief can be granted. 
SECOND DEFENSE 
Paragraphs 1 and 2 are admitted. 


3. The defendant, Jeanne Amelia Wood, admits that the decedent's 


estate consists of two parcels of real estate, one in the District of Co- 
lumbia and the other in Fayette County, Pennsylvania; furniture and 
jewelry; $1,675.00 in cash and several small industrial insurance 
policies. Further answering, this defendant denies the exhorbitant 
value as alleged by the plaintiff. 

4. This defendant admits that the real estate in the District of 

Columbia is described as Lot 815, Square 142, designated as 
premises 614 18th Street, N. W. This defendant is advised that the 
remainder of paragraph 4 requires no answer. 


in | 
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5. This defendant admits that the will of the decedent left all of 
the estate to her. She denies that the estate is charged with the payment 
of $1,000.00 each to defendant, Barbara Wood, the defendant, Madge 
Beaver and the defendant, Phyllis Fravel, but avers that the said three 
named parties are to receive $1,000.00 each, only in - the real 
estate in the District of Columbia is sold. : 

6. For answer to paragraph 6, this defendant states that a copy 
of the will has been filed with the plaintiff's complaint as Exhibit A and 
speaks for itself. Therefore, paragraph 6 of the complaint requires no 
answer. 

7. This defendant, for answer to paragraph 7, denies that there 
is any doubt or any ambiguity as far as the devise and bequest to her is 
concerned; and further answering, she alleges that the complaint filed 
herein is premature. i 

8. Admitted. | 

9. Denied. Further answering, this defendant avers that the 
bequest and devise to her is unambiguous, absolute and unconditional; 
that the language of the will is insufficient to create a trust; that this 
defendant, under the terms of the will, has the full right to use and 
expend the estate as she may elect and desire; that any attempt to reduce 
or circumscribe her dominion, control and power over the estate, or to 
use it as she sees fit, would be a clear violation of the unambiguous 
terms of the will, and the intent of the testatrix; that the plaintiffs have 
no present right in the property or how it should be managed, used or 
spent. The plaintiffs have, at most, a future contingent right only. 
Their present action is, therefore, premature. : 

10. This defendant is advised that no answer is required to para- 
graph 10 of the complaint. 

11. Denied. 

12. Denied. 

13. Neither admitted nor denied. | 
WHEREFORE, having now answered, this defendant, Jeanne 


I 
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Amelia Wood, asks that the complaint be dismissed and that she may 
have her costs. 


/s/ Jesse Lee Hall 
Attorney for defendant, 
Jeanne Amelia Wood 


[ Certificate of Service] 


[ Filed April 21, 1958] 
ANSWER 
Comes now the Defendant, MADGE BEAVER, and for Answer to 
the Complaint filed herein respectfully represents as follows: 
1. That she is named as a nominal party only. 
2. That she has no interest in the subject matter of the suit. 
3. That she has no objection to the Court making whatever 
disposition of the matter it considers just and proper. 


/s/ Madge Beaver 
Box 54 
Ashland, Virginia 


[ Filed April 21, 1958] 
ANSWER 
Comes now the Defendant, PHYLLIS FRAVEL, and for Answer 
to the Complaint in the above-entitled cause says that she is named as 
a nominal party only; that she has no interest in the subject matter of 
the suit; that she has no objection to the granting of the relief prayed 
for in the Complaint. 


/s/ Phyllis W. Fravel 
Phyllis Fravel, Defendant 
2676 Old Centerville Rd. 
Manassas, Va. 


e! 
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[ Filed June 4, 1958] : 


MOTION FOR JUDGMENT ON THE PLEADINGS, 
OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT. 


Comes now the defendant, Jeanne Amelia Wood, and moves the 
Court to grant unto her judgment on the pleadings, or in the alternative, 
summary judgment, and for reasons states: : 

1. The intention of the testatrix as clearly and unambiguously 
expressed in the Will, (Plaintiff's Exhibit A), is to give an absolute 
estate in both the real and personal property to this defendant. 

2. The clause in the Will "in case of Jeanne Amelia Wood's death 
before she uses up the estate or money from the sale of _ estate" is 
ineffective to create a trust. : 

3. The purported limitation over to the infant plaintitts is wholly 
void as repugnant to the absolute gift to the defendant. 

4. The purported limitation over is precatory only and does not 
limit the absolute devise and bequest to this defendant. : 

5. The plaintiffs have taken no action to complete process on the 
defendant, Barbara Wood, and for that reason, the case has remained 
dormant for more than six months. In the meantime, the real estate 
which is encumbered with a mortgage, is in jeopardy of being foreclosed 
upon. ) 

6. And for such other and further reasons as may be shown at the 
hearing upon this Motion. | 


/s/ Jesse Lee Hall 


Attorney for Defendant, 
x * * 





[ Certificate of Service] 


[ Filed June 4, 1958] 
POINTS AND AUTHORITY ; 
In construing a Will, the cardinal purpose is to ascertain the 
intention of the testator and in order to do so, the Will must be con- 
sidered as a whole. 
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Board of Directors v. Maloney, 78 App. D.C. 371, 141 F 2d 275 

Young v. Munsey Trust Co., 72 App. D.C. 73, 111 Fed 2d 514 

From the whole Will, it is definite and clear that the devise and 
bequest to the defendant, Jeanne Amelia Wood, is absolute. There is 
nothing to show an intention to limit this absolute gift. The entire 
estate is given to her in unambiguous and positive language and in the 
purported limitation over to the infant plaintiffs, the testatrix again re- 
iterates and emphasizes her intention not to diminish or limit the 
absolute devise and bequest to Miss Wood. The purported gift over is 
precatory in nature only and it amounts to an expression or hope or 
desire that the first taker will comply with her wishes. 

Where an estate created in a Will be by definite and clear language, 
it is not lessened or nullified except by the use of equally clear and 
definite terms which cannot be reconciled with the first. 

Evans v. Ockershauser, 69 Appeals, D.C. 285100 Fed. 2d 695 

The Will is not subject to an interpretation that the estate is given 
to Miss Wood in trust, or that a trust should be created,or that Miss 

13 Wood's absolute control over the property should be limited. No 
trust can exist in respect of property where the holder of the legal title 
can apply it unqualifiedly to her own use or to any object that she 
chooses. Intention to create a trust and manifestation thereof, with 
reasonable certainty, are essential to the creation and existence of a 
trust. There must be a certainty as to the property to which the trust 
pertains; a definite and complete present disposition of that property; 

a provision, at least by implication, for the office of trustee. The pur- 
pose must be an active one to prevent the trust from being executed into 
a legal estate or interest. Where the holder of the legal title and the 
cestui qui trust are one and the same person, the result is a merger 
and the trust falls. 54 Am. J. Trust Secs. 31 and 36. 

The defect could not be cured by the Court taking the legal title 
from Miss Wood and vesting it in a trustee. The trustee would hold the 
legal title subject to the unbridled demand of Miss Wood. 

The Rule prevailing in most jurisdictions of this country, and con- 
sistently adhered to in England, runs to the effect that where the grant, 
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devise or bequest is sufficient in its terms to carry the fee, or if per- 


sonalty the analogous interest, and is construed to have that effect, a 
purported limitation over of property undisposed of, or all of the 
property if undisposed of, is wholly void. To express the Rule another 
way, it is said that where absolute Power of Disposition, expressed or 
implied is in the first taker, and attempted limitation over of anything 
remaining undisposed of, or the whole of the property if undisposed of, 
is void. Howard v. Carusi (D.C.) 109 US 725, 27 Led. 1089, 35 S. Ct. 
575 Anno 17 A L R 2d Page 36, Sec. 2, 5, 9. 

See also 19 Am. J. Estates, Sec 120, Pg. 575 : 
Wherein it is stated that where the first taker is given a fee simple, 
and in case of personalty, its analogous estate, the limitation over is 

repugnant and void, or void for repugnancy. See also Page on 
Wills, Sec. 1134 - 35, Page 399-400. 

The plaintiffs filed their complaint in this Court on or about 
September 30, 1957 and has taken no action since then to complete 
process against all of the defendants named therein. The cause has 
been lying dormant and will never be placed on the trial calendar until 
process has been completed against all of the defendants upon whom 
service has not been completed, or until they be dropped as parties to 
the cause. In the meantime, the real estate, 614 18th St. , N.W., 
Washington, D. C., which is encumbered with a $5,000. 00 mortgage 
is in jeopardy of being foreclosed upon for nonpayment of the install- 
ments on the mortgage note. 


[ Filed June 14, 1958] 


POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 
FOR JUDGMENT ON THE PLEADINGS OR IN THE ALTER- 
NATIVE FOR SUMMARY JUDGMENT. 


Comes now the Plaintiffs, by and through their — of record, 
and cite the following points and authorities in opposition to the Motion 
of Defendant Wood for Judgment on the Pleadings and summary judg- 
ment: 
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(1) It is respectfully suggested to the Court that Defendant 

BARBARA WOOD is a minor and in the military service of the United 
States. At this writing she has not been served with process although 
summons has issued and been forwarded to the United States Marshal 
for the Southern District of Florida with instructions to serve said 
defendant at the Wave Barracks in Jacksonville Florida. The interest 
of said minor Defendant in this law suit consists of: 


a) her bequest of $1,000 contained in the will of 
Josephine Ament is conditioned on the sale of 
certain real estate which this proceeding seeks 
to prohibit, and 


b) if the will, which is the subject matter of this 
suit, is finally adjudicated void for uncertainty, 
the said minor defendant as an heir at law would 
receive 1/3 of the intestate distribution of the 
said estate. | 


16 Plaintiffs have no objection to the deleting of said Defendant from this 
proceeding if it is determined that she is not a necessary party. How- 
ever, until this determination is made the Motion of Defendant Wood 
cannot be disposed of without the appointment of a guardian ad litem to 
protect the interests of such minor defendant. 

(2) This suit cannot be adjudicated by summary judgment procedure 
so long as there are material issues of fact under the principles laid 
down by DEWEY vs. CLARK. Unless Defendant Wood is willing to 
stipulate the following statement of fact, there are such material issues: 


(a) The testator, Josephine Ament did not 
intend to give Jeanne Amelia Wood an estate 
of inheritance, which is to say a fee simple 
estate, because it was her avowed purpose 
to make certain that the father of Jeanne 
Amelia Wood, Ben F. Wood, who would 
inherit the estate from Jeanne, would receive 
no benefit from her estate. 


(3) The pivotal question in this suit is the determination of the 
nature of the estate which vested in Jeanne Amelia Wood as a result of 
the testamentary disposition by her grandmother, Josephine Ament. Did 
she take a life estate with a remainder over to the children of Phyllis 
Fravel or did she take an absolute estate in fee simple? We are not 
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concerned in this proceeding with what powers of invasion Miss Wood 
might have with regard to the corpus of the estate in the event that she 
is determined to be a life tenant. Such rights and duties are set forth 
in the well established principles governing the relationship between life 
tenant and remaindermen. And it goes without saying that if she is 
determined to have been given an absolute estate her power of invasion 
is unlimited. : 

17 (4) In determining whether or not Jeanne Amelia Wood is a life 
tenant or fee simple owner, we are governed by the precepts set forth 
by the Court of Appeals in BOARD OF DIRECTORS vs. MALONEY, 

U. S. App. D. C., 78 U. S. App. D. C. 371, 141 Fed (2nd) 275. That 
case on its facts was much stronger in favor of an absolute estate than 
this one for it devised unconditionally the estate to two sisters of the 
decedent. In succeeding paragraphs of the will however it stipulated 
that upon the death of the two sisters the unused portion of the estate 
was to be placed in trust for certain purposes. Our Court of Appeals 
rejected the archaic theory that a limitation over is void for repugnancy 
and held that a valid trust existed notwithstanding the prior absolute gift. 
The Court said: 


"Where provisions of will were inconsistent : 
and contradictory, it was necessary to remove 

. . the inconsistency-and to reSolve the contradiction 
by discovering the intention of the testatrix from 
the whole instrument." (headnote) 


"In construing will containing inconsistent pro- 
visions, the language first used has no greater 
Significance than the language later used, but, if 
explanatory or qualifying later language indicates 
that a nontechnical meaning was intended by testa- 
trix, the literal.or technical meaning should be dis- 
regarded and the intention of the testatrix should 
prevail."’ (headnote) 


Thus the "four corners" rule of construction is the ae law of 
the District of Columbia. Accordingly, we are not at liberty to dis- 
regard the crucial paragraph of Josephine Ament's will which limits 
the prior gift to Jeanne Amelia Wood to a life estate and creates in the 
infants a remainder over. It is important to have constantly in our 


18 


19 
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minds that this will was written by a lay woman unskilled in the techni- 
cal language of the law. Having this in mind it is respectfully suggested 
that she came about as close as a layman could to drafting an instrument 
creating a life estate with remainder over. 

(5) The testator's intention is the law of wills. The evidence in 
this case will show (unless that fact is stipulated) that Josephine Ament 
intended as a prime purpose to cut off Ben F. Wood, father of Jeanne 
Amelia Wood, from any benefit from her estate for she said in her will: 


"TI wish to state herewith that Ben F. Wood of 
Yorkshire Acres, Virginia is in no way to 
receive any benefits or assistance of any any 
kind from this estate, or money from this 
estate." 


The conclusion is obvious. If Jeanne Amelia Wood were to receive the 
estate in fee simple and predecease her father, her father would be her 
heir at law since she is unmarried. This would be in direct violation of 
the intentions of the testatrix and it is respectfully submitted that it was 
for this reason and to avoid this contingency that she made the children 
of Phyllis Fravel remaindermen and limited the estate of Jeanne Amelia 
Wood to a life estate thus avoiding an estate of inheritance that might 
descendto Ben F. Wood. 

(6) Defendant Wood would have us disregard the crucial paragraph 
of the will which creates an interest or estate of some nature in the 
infant children. It is respectfully submitted that MALONEY (cited above) 
precludes this construction. The only construction that gives full weight 
and credence to all of the provisions of the will is a life estate in Jeanne 
Amelia Wood and a remainder over to the infant children. This case 
falls within that general category where the will does not specify the 
nature of the estate in the first devisee and where the power of disposi- 
tion is not absolute (Jeanne Amelia Wood cannot dispose of the estate 
by will). The annotation in 75 A.L.R. 88, 93 sets forth the extensive 
body of authority to the effect that the devise is construed to pass a life 
estate only. The Courts are favoring more and more the construction 

which results in a life estate in the first taker and a remainder. 
17 A.L.R. (2nd) 135 (literally dozens of cases cited therein). The life 
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estate construction is the only one which gives fair credence to all of 
the provisions of the will. | 

(7) The Defendant Wood takes poetic license when she describes 
the disputed paragraph of the will as precatory only. In, no way, Shape 
or form does Mrs. Ament use words such as "like" "desire" or "wish". 
As opposed to this she says with the firmest command: | 
".--said estate is to go to the children of 3 

Phyllis Wood Fravel---" 

WHEREFORE, the premises considered Plaintiffs ask the Court 
(after the case is at issue as to all Defendants and the material issues 
of fact are resolved) to: ! 

1. Enter a decree construing the will of Josephine Ament to the 
end that there be established in Jeanne Amelia Wood a lite estate in the 
property left by said decedent and that there be established in the named 
children of Phyllis Fravel a remainder over. | 


/s/ Raymond Godbersen 
Attorney for Plaintiffs 


[ Certificate of Service] 


[ Filed July 9, 1958] | 
LAST WILL AND TESTAMENT OF JOSEPHINE AMENT 
I, Josephine Ament being of sound mind and posseqsed of all my 
faculties make this Will. 


To my granddaughter, Jeanne Amelia Wood, who Jeeaee with 
eC a i 8 60 hk 20 00 
me, I will and bequeath my home at 614 - 18th Street, N. W., Washing- 
ton 6, D. C., District of Columbia and one house and two lots numbered 


50 Varndell Street East End, Uniontown, Fayette County, Pennsylvania. 
In case the home at 614 - 18th Street, N. W., Washington 6, D. C. 
is Sane Avenue, S. W., Washington, 
‘D. C., my sister, is to receive One thousand 000) Dollars in cash; 
my granddaughter Mrs. Phyllis Wood Fravel is to receive One Thousand 


($1,000) Dollars in cash and my granddaughter Barbara Wood is to 
receive One thousand ($1,000) Dollars in cash. 
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All my other possessions including rings, brooch, furniture, 


Sere I 
silver ware, dishes, money on hand or in the bank to my granddaughter, 


Jeanne Amelia-Weedy— 


Sel 


My insurance to be used to bury me in Union Cemetery known as 
"Oak Grove"' Cemetery in Uniontown, Fayette County, Pennsylvania. 
My granddaughter, Jeanne Amelia Wood to see and have charge 
that I am buried respectable} imow she will doasIsay. 
‘ Ywish to state herewith that Ben F. Wood of Yorkshire Acres, 


Virginia is in no way to receive any benefits or assistance of any kind 


ne 


from this estate, or money from this estate. 
In case of Jeanne Amelia Wood death before she uses up the 


estate or money from sale of the estate, the money from said estate is 
to go to the children of Phyllis Wood Fravel who are Richard Clark 
IT, 

Fravel, Jeanne Carlisle Fravel, Ben Wood Fravel, Kathy Virginia 


Fravel and Garry William Fravel, who now live in Haymarket, Virginia. 
Each child to receive its share when it reaches ten (10) years of age to 
help to educate them, each child to receive the same amount. 
In witness whereof, I now subscribe my name to this my last will 
and testament this 16th day of December, 1955. 
/s/ Josephine Ament 


Signed, published and declared as and for her last will and testament by 
Josephine Ament, the above-named testator, in the present of us, who 
in her presence and at her request and in the presence of each other, 
now subscribe our names as attesting witnesses. 

WITNESSES: ADDRESSES: 

/s/ Mary F. Higginson 108 St. Laurence Dr., S.S., Md. 
/s/ Betty S. Balderson 723 - 20th St., N. W. 
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[ Filed September 4, 1958] : 
Washington, D. C. 
July 9, 1958 

The above-captioned civil action came on for hearing of motion 
before the Honorable Alexander Holtzoff, Judge, in the United States 
District Court for the District of Columbia, commencing at approxi- 
mately 2:00 o'clock p.m. 


* * * 


PROCEEDINGS : 

~ * 2 © FF FEF RSE EE KF CF eK FF 

THE COURT: This is an action for the construction of a will and 
is before the Court on a motion for a summary judgment made by the 
defendant. ! 

The motion in effect presents the question of proper construction 
of this will since the papers on the motion do not raise any issue of fact. 

The basic principle of the construction of wills is : of course, that 
insofar as possible, the intention of the testator must be ascertained 
and effectuated. : 

That is sometimes a difficult problem. It is difficult enough even 
in cases in which the will is drawn by a lawyer; it is more so when it 
is drawn by a layman, as is the case here. : 

The second paragraph of the will bequeaths to the granddaughter 
of the testatrix, Josephine Ament -- the name of the granddaughter being 
Jeanne Amelia Wood -- certain real property. é 

The will uses the term "bequeath" instead of "devise", but it is 
obviously a devise on its face in fee simple absolute, | 

The last paragraph on the first page of the will, however, pro- 
vides that in case of the death of Jeanne Amelia Wood before she uses 
up the estate or money from the sale of the estate, the money from said 
estate is to go to the children of Phyllis Wood Fravel. The Court con- 

strues the last mentioned clause as a contingent remainder con- 
stituting the disposition of what is left of the real property or the 


One iooe 
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proceeds thereof at the time of the death of Jeanne Amelia Wood. This 
clause does not in any way cut down the devise in fee simple to Jeanne 
Amelia Wood, but merely disposes of the property in case Jeanne 
Amelia Wood does not dispose of all or any part of it in her lifetime. 

The Court is impelled to this conclusion not only by the considera- 
tion that such a construction gives effect to both clauses of the will, but 
also by the fact that it is in accord with the construction given in a 
Similar series of provisions by the Court of Appeals for this Circuit in 
the case of Board of Directors of City Trusts versus Maloney, 78 
Appeals D. C. 371. 

Counsel will present an order in accordance with this decision. 


[ Filed July 11, 1958] 


SUMMARY JUDGMENT CONSTRUING WILL 

This cause came on to be heard upon the motion of the defendant, 
Jeanne Amelia Wood, for summary judgment, and upon consideration 
of the pleadings and arguments of Counsel in open Court, it is by the 
Court this 11th day of July, 1958, 

ADJUDGED, ORDERED and DECREED: 

(1) That there are no genuine issue as to any material facts and 
that the defendant, Jeanne Amelia Wood, is entitled to a judgment as a 
matter of law; therefore, her motion for summary judgment be and is 
hereby granted, 

(2) That under the Last Will and Testament of Josephine Ament, 
deceased, dated December 16, 1955, and admitted to probate by this 
Court on August 27, 1957, the said Jeanne Amelia Wood, take a fee 
simple estate in the realty and the analogous interest in the personalty , 
with the right, privilege and power under said Will to use, exhaust or 
dispose of the entire estate during her lifetime; the infant plaintiffs 


' take a contingent remainder; and the said infant plaintiffs take only that 


Seca 
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portion of the estate, if any, remaining undisposed of by the said 
Jeanne Amelia Wood, at her death. 2 


/s/ Alexander Holtzoff 
JUDGE | 


SEEN: 


/s/ Raymond Godbersen 
Attorney for plaintiffs 


[ Filed August 6, 1958] 


NOTICE OF APPEAL 
Notice is hereby given this 6th day of August, 1958, that RICHARD 
CLASX ¥RAYEL, JEANNE CARLISLE FRAVEL, BEN WOOD FRAVEL, 
KATHY VIRGINIA FRAVEL, CARRY WILLIAM FRAVEL, minors by and 
through GERALD C. FRAVEL, their father and next friend, hereby 
appeals to the United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 11th day of July, 
1958 in favor of Jeanne Amelia Wood against said Plaintiffs. 
/s/ Raymond Godbersen 


Attorney for Plaintiffs : 
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(i) 
QUESTIONS PRESENTED 


1. In the opinion of the Appellee, the questions presented are: 


Does the will give to Jeanne Amelia Wood, Appellee, the estate 
with absolute power of disposal? If so, does she take a fee simple 
estate in the realty and the analogous interest in the personalty, with 
the gift over to Appellants void for repugnancy? | 


OR 


2. Does the will give to Appellee a qualified or determinable 
fee with absolute power of disposal in her lifetime, with an executory 
limitation over to Appellants of anything remaining undisposed of upon 
Appellee’s death? | 


\ 
i 
' 


OR 


3. Does the will give to Appellee a life estate with absolute power 
of disposal in her lifetime, with a contingent remainder to Appellants of 
anything remaining undisposed of upon Appellee’s death? | 


4, Ifthe estate willed to the Appellee be construed as a qualified 
or determinable fee with power of disposal as set forth in question 2 
above, or a life estate with power of disposal as set forth fr question 3 
above, can this power of disposal by Appellee be curtailed or diminished 
in her lifetime for the benefit, or to the advantage of Appellants? 
| 
| 
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COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, The WillRead In Its Entirety Establishes A Clear Intent 
Of The Testatrix To Give To The Appellee A Fee 
Simple Estate In The Realty And The Analogous Interest 
In The Personalty ¢ «© “8 © © @ = 


If The Gift Over Is Not Void For Repugnancy, The Ap- 
pellee Under The Will Still Has The Power To Dispose 
Of And Consume The Estate In Her Lifetime 


II, Does The Will Establish A Trust By Implication In The 
Corpus Of The Estate? .. 2. 1 ltl ls 


IV. Judicial Notice * 4 a 


CONCLUSION 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Josephine Ament died on December 27, 1956, leaving a Last Will 
and Testament dated December 16, 1955 (J.A. 13) which Will was filed 
in the United States District Court for the District of Columbia, Probate 
division, and Jeanne Amelia Wood, Appellee and principal beneficiary 
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in said Will, filed petition for probate of the Will in cause entitled: 

In Re: Estate Josephine Ament - Administration No. 92,006 (Appellee’s 
Special Appendix p. 1). Her sister, Phyllis Wood Fravel, filed a caveat 
to the Will (Appelleds Special Appendix p. 3). After the cause was at 
issue, the Appellee and Phyllis Wood Fravel entered into an agreement 
(Appellee’s Special Appendix p. 10) by the terms of which the Appellee 
agreed to sell the real estate devised to her in the said will and to pay 
Phyllis Wood Fravel, $2500.00 out of the sale instead of $1,000.00 she 
was to receive under the terms of the Will if and when the real estate 
was sold. 


As a result of this agreement, a Consent Order was entered dis- 
missing the caveat, with prejudice. (Appellee's Special Appendix p. 13). 
The said Will was admitted to Probate and record on August 27, 1957 
(Appellee’s Special Appendix p. 14) and the Appellee was appointed and 
has qualified as administratrix, c.t.a. of said estate and is now acting 
in that capacity. 


The heirs at law and next of kin of the testatrix are Appellee, 
Jeanne Amelia Wood, Phyllis Wood Fravel and Barbara Wood, daughters 
of Jeanne Drummond Wood, only child of the testatrix, who predeceased 
her. The father of the testatrix's three-named granddaughters is Ben 
F. Wood of Yorkshire Acres, Virginia. 


The estate of the testatrix consists of two parcels of real estate, 
one in the District of Columbia, encumbered with a $5,000 trust placed 
thereon by the decedent, and the other in Uniontown, Pa. The person- 
alty of approximately $3, 347.83 is made up of household goods, some 
jewelry and cash. 


The testatrix, at the time of her death, on December 27, 1956, 
resided at her home, 614 18th Street, N. W., Washington, D.C., and 
the Appellee, who is unmarried, for some time prior to the testatrix's 
death, lived there with her. The home is an old, 13-room structure 
with the rear portionin anear state ofcollapse. Because of its condition, 
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the Appellee, shortly after the testatrix’s death, moved theretrom and 
it has since been vacant. 


The testatrix, prior to her death and subsequent to the execution 
of her will, did not actively negotiate for the sale of the real estate 
devised in the Will as stated in the Appellants’ "Statement of the Case" 
on page 3 of their brief. : 


On September 30, 1957, after Probate of the said Will and while 
the Appellee was in the process of administering the estate, suit was 
instituted on behalf of the children of Phyllis Wood Fravel, by their 
father and next friend, Gerald C. Fravel. It sought to have the Court 
construe the Will (J.A. 13) as giving to the Appellee a right to the use 
of the estate during her lifetime or until the respective plaintiffs reach 
the age of ten years, whichever comes first, with a trust created as to 
the corpus of the estate (J.A. 3). From the subsequent pleadings, it 
appears that the Appellants have altered their position and are now 


claiming only a vested remainder in the real estate instead of in the 


entire estate, both real and personal. 


The case was heard below on a Motion of the Appellee (defendant ) 
for judgment on the pleadings or in the alternative for summary judg- 
ment. The Appellants (Plaintiffs) at no time either by affidavit or 
otherwise, represent to the Court that they had any evidence, other than 
the Will itself, to support their opposition to the Motion. 

The Court in granting summary judgment held that cider the Will, 
the Appellee took a fee simple estate in the realty and the analogous 
interest in the personalty and that the infant plaintiffs ook a contingent 
remainder only. (J.A. 16). 





SUMMARY OF ARGUMENT 


1. The Will clearly and unambigously devises and bequeaths 
to the Appellee the real and personal estate, with full power to dispose of 
of, and use up the estate in her life time. By the great weight of 
authority, the attempted limitation over to the Appellants of the un- 
used portion of the estate upon death of Appellee is repugnant to the 
first gift and therefore void. Consequently, the Appellee takes a 
fee simple estate in the realty and the analogous interest in the 
personalty. 


2. If it be determined that the limitation over to Appellants 
is not void for repugnancy, nevertheless, the Appellee, by the terms 
of the Will, has the unrestricted and unlimited power to dispose of 
and completely consume the estate in her life time. Any curtail- 
ment of that right would be contrary to the clearly expressed intention 
of the testatrix. 


3. The Appellants have, at most, a contingent remainder, 
that is, the portion of the estate, if any, remaining undisposed of 
by Appellee at her death. They cannot have the unlimited power 
given to the Appellee to use up the estate reduced so as to assure to 
them a portion of the estate upon her death. This would, in effect, 
convert their contingent remainder to a vested one. 


5) 
ARGUMENT 


THE WILL READ IN ITS ENTIRETY ESTABLISHES A CLEAR 
INTENT OF THE TESTATRIX TO GIVE TO THE APPELLEE 

A FEE SIMPLE ESTATE IN THE REALTY AND THE ANALO- 
GOUS INTEREST IN THE PERSONALTY. 


In construing a Will, the real intention of the Oe Ue gathered 
from the entire instrument, viewed in the light of existing circumstances, 
will be given effect, unless clearly in conflict with some positive rule of 
law. 57 Am. J. Wills Sec. 1133-34; Young v. Munsey Trust Co., Tz 
App. D.C, 73, 111 F. 2d 514, Evans v. Ockershausen, 69 App. D.C. 285, 


100 F. 2d 695. | 


The real estate which the testatrix devised to the Appellee consists 
of two lots improved by a 2-room frame bungalow in Uniontown, Pa., 
valued at less than $2,000., and the lot and dwelling, 614 -18th Street, 
N.W., in the District of Columbia. This latter property is a three story 
13-room dwelling, in a very bad state of repair. The Appellee lived 
there with the testatrix until the latter's death on December 27, 1956. 
Shortly thereafter, the Appellee moved out and the building has been 
vacant ever since. Because of the size and dilapidated condition of the 
building and the $5,000. encumbrance against it, it is apparent that the 
testatrix thought that the Appellee might not, or would not continue to 
live in the premises after her death, but sell it instead. Therefore, in 
the devise to the Appellee she provided that if the Appellee sold the real 
estate, the testatrix's sister and her other two granddaughters were to 
receive $1,000. each from the sale price. The devise being clear and 
unequivocal, without words of limitation, coupled with an absolute power 
of disposition, gives the Appellee a fee simple estate. ! 


The testatrix likewise bequeathed to the Appellee all of the personal 


property, including moneys on hand or in bank. 


The Appellants argue that the purported gift over to them reduced 
what would otherwise have been a fee simple devise in the realty to a life 
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estate only. They take no position, one way or the other, with respect 
to the personalty, but simply shove that phase of the case to one side by 
the simple remarks in their brief, Statement of the Case, page 2, "The 
estate consists of a small amount of personal property most of which has 
been or will be expended for debts and costs of administration."" We 
think the purported limitation over to Appellants further clarifies and 
makes stronger the intention of the testatrix to give to the Appellee a fee 


simple estate in the realty and the analogous interest in the personalty. 
The provision in the will, "In case of Jeanne Amelia Wood's death before 
she uses up the estate or money from sale of the estate * * *.", certain- 
ly gives her the right and power to sell the real estate, to use the estate 
as she desires, even to the point of consuming the entire estate. In the 
face of this clearly expressed language, the Appellants claim that the 
intention of the testatrix was to give to the Appellee a life estate only in 
a house that is not habitable, encumbered by a $5,000 mortgage, with no 
right to sell and use the proceeds therefrom for such use as she chooses. 
Such a construction does violence to the will and the clear intention of the 
testatrix expressed therein. 


The prevailing rule and the great weight of authority in the United 
States, which is consistently adhered to in England, is to the effect that 
where an estate is given to a person generally or indefinitely with an 
unlimited power of disposition annexed, the absolute fee in the realty 
and its analogous interest in the personalty is vested in the first taker 
and the purported limitation over is void for repugnancy. Anno. 17 ALR 
Sec. 5, Page 36; Sec. 9, Page 72 and Sec. 14, Page 182; Page on Wills, 
Vol. 3, Sec. 1134 and 1135; 19 Am. J. Estates, Sec. 120, Page 575; 
Howard v. Carusi, D.C. 109 U.S. 725, 27 L. 2d 1089, 35S. Ct. 575. 
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I. 


IF THE GIFT OVER IS NOT VOID FOR REPUGNANCY, THE 

APPELLEE UNDER THE WILL STILL HAS THE POWER TO 

DISPOSE OF AND CONSUME THE ESTATE IN HER LIFETIME 

Even if the devise and bequest to the Appellee should be construed 

as a conditional or determinable fee, or a life estate with unlimited 
power to dispose of or use up the estate in her lifetime, with a gift over 
to Appellants of the unconsumed portion upon Appellee’s death, the Ap- 
pellants would have no present right in the property. [If it be an estate 
less than an absolute fee with uncontrolled power of consumption and 
disposal vested in Appellee, she is entitled to all benefits of absolute 
ownership except, possibly a right to dispose of any of the estate by will 
upon her death. This lack of testamentary authority to control the de- 
volution of the unconsumed portion would not justify depriving Appellee 
of her right to use, dispose of and consume the estate in her lifetime. 
Board of Directors v. Maloney, 78 U.S. App. D.C. 371, 141 F. 2d 275. 
See also Anno. 17 ALR 2d, Sec. 3, page 26, and cases therein cited, 
where it is stated that the modern tendency is to try to hold the executory 
limitation valid by making the first take a life tenant and adding thereto 
unrestricted powers of disposition and a remainder gift of property not 
disposed of by the first taker. For all practical purposes, it appears 
to be purely academic whether Appellee's interest be designated a fee 
simple or conditional fee, or a life estate with power to dispose of, or 
consume the estate, except for the remote question which may never arise, 
of the right to control the disposition of any unconsumed property upon 
death of Appellee. The Appellants’ action is premature. They must 
await the death of the Appellee, and if, at that time, there remains any 
portion of the estate not consumed or disposed of by the Appellee, they 


may then assert their claims. 


The Appellants argue that according to the District of Columbia 
Code Title 45 Sec. 812, they have a vested future estate because they 
are in being and would have an immediate right to the possession of the 


land upon the death of the Appellee, which is a certain event. (Appellants’ 
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Brief, p. 7.) They pass over the vital part upon which the remainder 


is limited, that is, that part of the estate or money from the sale of the 


estate not used up by Appellee at the time of her death. Because of 
this contingency they are not content to wait until the death of Appellee, 


but seek to have the Court take from the Appellee her absolute and un- 
limited right to dispose of and use up the estate during her lifetime, so 
as to assure to them a portion thereof upon her death. They are asking 
the Court to override the unmistakable intention of the testatrix, clear- 
ly expressed and thus change or convert their contingent remainder to a 
vested one. 


The Appellants further argue (Appellants Brief, p. 6) that by virtue 
of the District of Columbia Code, Title 45 Sec. 814, 1951 Ed., an ex- 
pectant future estate cannot be barred or defeated by any alienation or 
other act of the owner of the intermediate or predecedent estate except 
when such destruction is expressly provided for. We have already 
pointed out that the estate of Appellants at most is a contingent remainder 
and the destruction, power to consume, is expressly provided for by the 
will. 


I. 


DOES THE WILL ESTABLISH A TRUST BY IMPLICATION IN 
THE CORPUS OF THE ESTATE? 
The Appellants’ complaint filed in the District Court for construc- 

tion of the will (J.A. 3) alleges that the will, by implication, creates a 
trust as to the corpus of the estate, including the real estate. They ap- 
parently have abandoned that contention because the matter has not been 
raised by them since.. The Appellee in the Points and Authorities sup- 
porting her Motion for Summary Judgment (J.A. 8) argued that point, 
but the Appellants made no answer thereto in their Points and Authorities 
in opposition to the Motion (J.A. 9), nor have they contended for sucha 
construction on this appeal. Consequently, Appellee will not discuss this 
phase of the case, except to say her position with supporting Points And 
Authorities appear in the record (J.A. 8). 


wy 
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IV. 
JUDICIAL NOTICE ; 
Appellee respectfully requests this Honorable Court to take judicial 


notice of the pleadings, judgments, settlement agreement, orders and 
praecipes respecting the will of testatrix and its probate in the United 
States District Court for the District of Columbia, entitled "Estate of 
Josephine Ament, deceased." Admin, No. 92,006. The subject matter 
and the proceedings in that case involving the testatrix's will and the bene- 
ficiaries are so entwined with the issues in this case that the Court can 
better determine the matters involved herein by having before it the 





record and proceedings in said probate matter. This Court in Fletcher 
v. Evening Star Newspaper Co., 77 U.S. App. D.C. 99, 133 F. 2d 395, 
held that not only may a District Court take judicial notice of its own 
records on a Motion for Summary Judgment, but the Court may take judi- 
cial notice of other cases, including the same subject matter or questions 
of a related nature between the same parties. The Supreme Court of 
the United States in Wells v. United States, 318 U.S. 257, held that Fed- 
eral Courts may take judicial notice of prior applications for writs of 
habeas corpus in other Federal Courts. 


It would seem that because the subject matter in the Probate Branch 
of the District Court and in this Court involving the same will is SO en- 
twined and the parties, although technically, are not the same, never- 
theless are so related - wife, husband and infant children - and the de- 
termination of the issues in this case affecting the interest of one will 
also affect the interest of the others, that the Court should take judicial 
notice of the Probate proceedings. 


Appellee asks the Court to take judicial notice of the said Probate 
proceedings so that it will be acquainted with the caveat filed by Phyllis 
Wood Fravel, by her attorneys, who are the same attorneys represent- 
ing her husband, Gerald C. Fravel, as next friend of Appellants, herein 
and in the lower Court; the compromise agreement between Jeanne Amelia 
Wood and her sister, Phyllis Wood Fravel, in cons ideration of which the 
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latter consented to dismissal of the caveat, with prejudice, followed by 
the action in the Civil Branch to construe the will, instituted by Gerald 
C. Fravel as father and next friend of infant appellants (Plaintiffs below.) 
Wherefore, Appellee asks this Honorable Court to have the said Probate 
proceedings certified to this Court for its consideration. 


CONCLUSION 


WHEREFORE, Appellee respectfully requests this Honorable Court 
to affirm the order of the District Court from which this appeal has been 
taken. 


Respectfully submitted, 


JESSE LEE HALL 


815 15th Street, N. W. 
Washington, D. C. 


Attorney for Appellee. 
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APPELLEE'S SPECIAL APPENDIX 


The following pleadings, orders, settlement agreement, 
motions and waivers, etc., as contained in Administration No. 
92006, in the United States District Court for the District of 
Columbia, Probate Division in the case, in Re: Josephine 
Ament, deceased. ! 
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he 
be 
“ 

H 

ie ‘ 





Petition for Prcebate and for Letters of Administration C.T.A. 
Order Appointing Guardian Ad Litem 

Petition for Caveat a 

Answer to the Petition for Caveat 

Order Framing Issues a 

Answer to The Petition for Caveat . 


Order Fixing New Date for Trial and Providing for Substituted 
Service of Process ‘ ¢ + <¢ & » ce & 


Waiver of Notice and Consent to Probate s # = & 


Agreement Settling Claim and Dismissing Petition for Caveat 


Motion to Dismiss Caveat ete 
Answer of Phyllis W, Fravel, Caveator 
Praecipe - © © «© 
Order Dismissing Caveat With Prejudice . ‘i ‘ 


Order for Probate and for Letters of Administration with the 
Will Annexed ‘ ‘ é é . ° ° . 








APPELLEE'S SPECIAL APPENDIX 


[Filed February 1, 1957] : 
IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA | 
IN RE: ESTATE OF ila Division : 
JOSEPHINE AMENT, Administration No. ae 
Deceased. ) | 
PETITION FOR PROBATE AND FOR LETTERS OF 
ADMINISTRATION C. T. A. | 
The petition of Jeanne Amelia Wood represents: 
1. She is a citizen of the United States and a resident of the 
District of Columbia, of adult age and not under any legal disability, 
and she makes this application as principal beneficiary under the last 


will and testament of the above-named decedent, and also as one of the 


heirs at law and next of kin. 

2. That Josephine Ament, late an adult citizen of the United 
States, domiciled in the District of Columbia, died on December 27, 
1956, leaving a paper in the nature of a last will and testament, bearing 
date the 16th day of December, 1955, naming no executor, ‘which said 
will is now on file in the Office of the Register of Wills of the District 
of Columbia; that no other paper in the nature of testamentary disposition 
of the decedent's estate has been found although search has been made, 
and this petitioner believes that the above-mentioned paper is in fact 
the last will and testament of said decedent. 

3. The said testatrix.. was not survived by a widowe! nor any 
children, and she leaves as her only heirs at law and next of kin, grand- 
children whose names and addresses are as follows: | 

Jeanne Amelia Wood, adult granddaughter, 614 - 18th Street, 
N.W., Washington, D. C.; | 

Phyllis Wood Fravel, adult granddaughter, Manassas, p NENEHEs 
Box 213 Al, Route 3; 
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Barbara Faye Wood, infant granddaughter, Route 3, Manassas, 
Virginia, children of Jeanne D. Wood, who predeceased testatrix. 

4, At the time of her death, the said testatrix was seized of the 
following real estate: Lot 815 Square 142, improved by premises 614 - 
18th Street, N.W., Washington, D.C., which property petitioner esti- 
mates to be worth about $25, 000. 00 subject to a mortgage of an unpaid 
balance of $5, 000. 00; and Lot 130 x 85 N O, improved by a one-story 
frame dwelling, estimated value $2,000., Union town, Pennsylvania, 
unencumbered. 

5. Said testatrix was possessed at the time of her death of per- 
sonal property of a total estimated value of $3,477.78, and consisting 
of furniture and other household effects at 614 - 18th Street, N. W., 
Washington, D.C., $400. 00; jewelry, approximate value $540.00; cash 
$1,675.00; and proceeds of four industrial policies of the Prudential 
Insurance Company of America in the total sum of $862. 78. 

6. The debts of the decedent, including funeral bill and the ex- 
penses of her last illness, amount to approximately $2, 505. 05. 

WHEREFORE, petitioner prays that citation may issue against 
the above-named heirs at law and next of kin, and that notice of publi- 
cation may issue direct to any one of them who may be returned "Not 
to be found" or who are non-residents of the District of Columbia; 

That a guardian ad litem may be appointed to represent the infant, 
Barbara Faye Wood, at the hearing of the application to admit the will 
to probate; 

That said paper writing, dated the 16th day of December, 1955, 
be admitted to probate and record as the last will and testament of the 
said Josephine Ament, deceased, as to both real and personal property. 

That your petitioner, Jeanne Amelia Wood, be appointed adminis- 
tratrix with the said will annexed. 


And for such other and further relief as to the Court may seem 
just and proper. 


} /s/ Jeanne Amelia Wood 
/s/ Jesse Lee Hall 
Attorney for Petitioner 


[Verification ] 
[JURAT dated Jan. 22, 1957. ] 





[Filed February 15, 1957] 
ORDER APPOINTING GUARDIAN AD LITEM 

It appearing to the Court by the petition of Jeanne Amelia Wood, 
herein filed for probate and record of the last will and testament of 
Josephine Ament, deceased, and for letters testamentary thereon, that 
Barbara Faye Wood, heir at law and next of kin of said decedent, is an 
infant under the age of 21 years, to wit, 17 years, and that citation was 
duly served upon her by the U.S. Marshal for the District of Columbia 
on the first day of February, 1957, it is by the Court this bth day of 
February, 1957, 

ADJUDGED, ORDERED AND DEC REED 

That Thomas E. O'Neill be, and he is hereby, appoihied guardian 


ad litem for said infant, to appear for and represent her at the hearing 
upon said petition for probate and for letters testamentary, and with 
authority to file a caveat as he may be advised in behalf of said infant. 


/s/ David A, Pine 
Judge i 


[Filed February 21, 1957] 
PETITION FOR CAVEAT 

The Petition of PHYLLIS W. FRAVEL respectfully represents 
to this Honorable Court: 

1. That she is an adult citizen of the United States, ‘ resident of 
the State of Virginia and an heir at law of the within named decedent. 

2. That she has notice that a certain paper writing bearing date 
the 16th day of December, 1955, has been filed in this Court as the last 
will and testament of said Josephine Ament, deceased. 3 

3. That her interest will be injuriously affected by the allowance 
of said pretended will, or its admission to probate; that she hereby con- 
tests the probate and the validity of said paper writing purporting to be 


the last will and testament of Josephine Ament, deceased, and for that 


purpose alleges: 
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First: That said paper writing bearing the date December 16, 
1955, is not the last will and testament of said deceased. 
Second: That the attesting witnesses to said alleged will did not 
nor did any one of them Sign his or her name as a witness to the 
said alleged will at the request and in the presence of the said 
Josephine Ament. 
Third: That the said paper writing was obtained and the execution 


thereof procured from the said Josephine Ament by fraud and de- 


ceit exercised upon her by one Jeanne Amelia Wood or by some 

other person or persons unknown to the petitioner. 

Fourth: That the said paper writing was obtained and the exe- 

cution thereof procured from the said Josephine Ament by the un- 

due influence, duress and coercion exercised upon her by one 

Jeanne Amelia Wood or by some other person or persons unknown 

to Petitioner. 

4. That petitioner is advised that a period of at least several 
months will elapse before a determination of the issues to be framed 
upon the caveat can be had, and petitioner accordingly states that a col- 
lector should be appointed to collect, conserve and administer the assets 
of the estate of the decedent, pending the conclusion of this litigation. 

WHEREFORE, the premises considered, the petitioner prays: 

1. That process may issue from this Court requiring the parties 
in interest to answer the exigencies of this petition. 

2. That said paper writing may be refused probate. 

3. That issues may be framed to be tried by a jury to determine 
the facts with respect to the execution, and the validity, of the alleged 
will. 

4. That a collector of the estate of the deceased may be appointed 
to serve under bond until the termination of this Caveat proceeding. 

>. And for such other and further relief as to the Court may seem 
just and proper. 

Raymond Godbersen and William F. /s/ Phyllis W. Fravel 


Davey, Shoreham Bidg., Washington, 5, D.C. 
District 7-6494 


Attorneys for Petitioner 





[Verification ] 
[JURAT dated February 12, 1957. ] 


[Filed March 1, 1957] 
ANSWER TO THE PETITION FOR CAVEAT 

JEANNE AMELIA WOOD, principal beneficiary under the will, 
bearing date the 16th day of December, 1955, filed in this Court as the 
last will and testament of Josephine Ament, deceased, in answer to the 
Caveat of Phyllis Wood Fravel, says: : 

1. The respondent admits the allegations of Paragraph 1 of said 
petition. | 

2. The respondent admits the allegations of Paragraph 23 

3. Answering the allegations of Paragraph 3 of said petition, this 
respondent states as follows: 

First: The respondent denies the allegation that the said paper- 

writing bearing date the 16th day of December, 1955, is not the 

last will and testament of said decedent. 


Second: This respondent denies the allegation that ns attesting 


witnesses to said will did not sign their names as witnesses there- 
to at the request and in the presence of the said Josephine Ament. 
Third: This respondent denies the allegation that the said paper- 
writing, purporting to be the last will and testament of said de- 
cedent, was obtained, and the execution thereof procured, by fraud 
and deceit exercised upon her by Jeanne Amelia Wood, the respon- 
dent herein, or by some other person or persons, unknown to the 
petitioner. | 
Fourth: This respondent denies the allegation that the said paper- 
writing was subscribed and published by said decedent under un- 
due influence, duress and coercion exercised over her by the re- 
spondent, Jeanne Ameilia Wood, or by any other person or by 
some person or persons unknown to the petitioner. 2 
FURTHER ANSWERING, this respondent upon information and be- 
lief avers the facts to be that the said paper-writing, bearing date the 
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16th day of December, 1955, is the last will and testament of Josephine 
Ament, deceased. That at the date of the execution of said Will, the 
decedent declared to the attesting witnesses that said paper-writing 
was the last will and testament of her, the said Josephine Ament. That 
all of the attesting witnesses signed their names as witnesses to said 
will at the request of the said Josephine Ament and in her presence, 
and that the said paper-writing was not executed under fraud, coercion, 
duress or undue influence of Jeanne Amelia Wood or of any other person 
or persons whatsoever. 

FURTHER ANSWERING, this respondent says that she is willing 
that issues may be framed and tried before a jury, as by law provided, 
in order that the truth of the allegations of the aforesaid caveat may be 
determined. 

/s/ Jeanne Amelia Wood 


/s/ Jesse Lee Hall 
815 15th St., N. W. 
Washington, D. C. 


Attorney for Respondent 
[Verification ] 

[JURAT dated February 28, 1957. ] 
[Certificate of Mailing] 


[Filed March 11, 1957] 
ORDER FRAMING ISSUES 

Upon consideration of the Caveat of PHYLLIS W. FRAVEL filed 
against a certain paper writing bearing date the 16th day of December, 
1955, purporting to be the last will and testament of JOSEPHINE AMENT, 
Deceased, and of the Answer of JEANNE AMELIA WOOD, filed thereto, 
it is by the Court this 11th day of March, 1957, 

ORDERED: That the following issues be and they are hereby 
framed to be tried before a jury on the 6th day of May, 1957: 

One: Was the paper writing filed in this court and bearing date 
the 16th day of December, 1955 the last will and testament of Josephine 
Ament, deceased? 
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Two: Was the said paper writing, dated the 16th day iof December, 
1955, purporting to be the last will and testament of Josephine Ament, 
deceased, executed and attested in due form as required by law? 

Three: Was the said paper writing, dated the 16th day of December, 
1955, obtained, or the execution thereof procured, from the said Josephine 
Ament, deceased, by fraud or deceit practiced upon the said Josephine 
Ament by Jeanne Amelia Wood or any other person or persons? 

Four: Was the said paper writing, dated the 16th day of December, 
1955, obtained, or the execution thereof procured from the said Josephine 
Ament, deceased, by the undue influence or duress or coercion exer- 
cised by Jeanne Amelia Wood or any other person or persons ? 


/s/ David A. Pine | 
Judge | 


CONSENTED TO: 
/s/ William F. Davey 
/s/ Raymond Godbersen 


Raymond Godbersen and William F. 
Davey - Shoreham Bldg. , Washington 5, D.C. 


Attorneys for Caveator 


/s/ Jesse Lee Hall 
Bowen Bldg. 

815 15th St., N. W. 
Washington, D.C. 


Attorney for Caveatee 


[Filed April 11, 1957] 
ANSWER TO THE PETITION FOR CAVEAT 


Comes now Barbara Wood, by and through her duly appointed 


Guardian ad Litem, Thomas E. O'Neill, and states she is a beneficiary 
under the will, bearing date the 16th day of December, 1955, filed in 
this Court as the last will and testament of Josephine Ament, deceased, 
and in answer to the Caveat of Phyllis Wood Fravel, says: | 
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1. The respondent admits the allegations of Paragraph 1 of the 
petition. 

2. The respondent admits the allegations of Paragraph 2. 

3. Answering the allegations of Paragraph 3 of said petition, this 
respondent states as follows: 

. First: The respondent denies the allegation that the said paper- 
writing bearing date the 16th day of December, 1955, is not the last will 
and testament of said decedent. 

Second: This respondent denies the allegation that the attesting 
witnesses to said will did not sign their names as witnesses thereto at 
the request and in the presence of the said Josephine Ament. 

Third: This respondent denies the allegation that the said paper- 
writing, purporting to be the last will and testament of said decedent, 
was obtained, and the execution thereof procured, by fraud and deceit 
exercised upon her by Jeanne Amelia Wood, or by some other person 
or persons, unknown to the petitioner. 

Fourth: This respondent denies the allegation that the said paper- 
writing was subscribed and published by said decedent under undue in- 
fluence, duress and coercion exercised over her by Jeanne Amelia Wood, 
or by any other person or by some person or persons unknown to the 
petitioner. 

Further Answering, this respondent upon information and belief, 
avers the facts to be that the said paper-writing, bearing date the 16th 


day of December, 1955, is the last will and testament of Josephine Ament, 


deceased; that at the date of the execution of said will, the decedent de- 
clared to the attesting witnesses that said paper-writing was the last 

will and testament of her, the said Josephine Ament. That all of the 
attesting witnesses signed their names as witnesses to said will at the 
request of the said Josephine Ament and in her presence, and that the 
said paper-writing was not executed under fraud, coercion, duress or. 
undue influence of Jeanne Amelia Wood or of any other person or persons 
whatsoever. 
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Further Answering, this respondent says that she is willing that 

issues may be framed and tried before a jury, as by law provided, in 
order that the truth of the allegations of the aforesaid caveat may be 


! 
' 


determined. 


/s/ Barbara Wood 


[Verification ] 
[JURAT] 
/s/ Thomas E. O'Neill, Guardian ad Litem for Barbara Wood * * * 


[Filed May 6, 1957] 


ORDER FIXING NEW DATE FOR TRIAL AND PROVIDING 
FOR SUBSTITUTED SERVICE OF PROCESS 


The notification as to the trial of the issues in this case relating 
_ to the validity of the paper-writing dated the 16th day of December, 

1955, purporting to be the last will and testament of J osephine Ament, 
deceased having been returned as to Richard Clark Fravel, Jeanne 
Carlisle Fravel, Ben Wood Fravel, Kathy Virginia Fravel, Carry 
William Fravel, minors, Phyllis Wood Fravel, their custodian and 
Barbara Wood, a minor over the age of seventeen, "Not - Found", 
it is by the Court this 6th day of May, 1957, | 

ORDERED, that said issues be set down for trial on the 7th day 
of October, 1957, and that this order and the substance of said issues 
be published once a week for four successive weeks in the Washington 
Law Reporter and twice a week for the same period in the Evening Star 
newspaper or served personally upon such parties outside of the District 
of Columbia pursuant to Sec. 19-312 of the District of Columbia Code. 


/s/ Edward A. Tamm 
Judge 


[Filed July 19, 1957] | 
WAIVER OF NOTICE AND CONSENT TO PROBATE 
I, the undersigned, being an adult and one of the heirs at law and 
next of kin of Josephine Ament, deceased, having read and being fully 
acquainted with the contents of the Will of said decedent, bearing date 
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the 16th day of December, 1955, and having read and being fully ac- 
quainted with the contents of the petition of Jeanne Amelia Wood for 
the probate and record of said Will and for other purposes, bearing the 
date the 22nd day of January, 1957, do hereby waive citation or notice 
by publication insofar as Iam concerned, and I do hereby consent and 
request as follows; That the said Will bearing date the 16th day of 
December, 1955, be admitted to probate and record as a Will of real 
and personal property; that letters of administration c.t.a. be granted 
to Jeanne Amelia Wood as the administratrix upon her executing a bond 
or undertaking in such penalty as the Court may require for the faithful 
performance of her trust. 
Dated: /s/ Phyllis Wood Fravel 
Witness: 


AGREEMENT SETTLING CLAIM AND DISMISSING PETITION 
FOR CAVEAT 


WHEREAS, Josephine Ament, a citizen of the United States anda 
resident of the District of Columbia departed this life in the District of 
Columbia on the 27th day of December, 1956 leaving a paper writing in 
the nature of a last will and testament dated December 16, 1955, in which 
no executor was named, which said will is now on file in the office of 
the Register of Wills, District of Columbia. Said will has been duly 
proven by the subscribing witnesses thereto. 

WHEREAS, Jeanne Amelia Wood, principal beneficiary named in 
said will filed her Petition for Probate and for her appointment as ad- 
ministratrix with the will annexed and 

WHEREAS, Phyllis Wood Fravel, one of the heirs at law and next 
of kin has filed a Petition for Caveat to said will upon which issues have 
been framed and the case set for trial October 7, 1957. 

NOW, WHEREFORE WITNESSETH: That for and in consideration 


of the sum of $1. 00 and the covenants and agreements hereinafter made 
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by the said Jeanne Amelia Wood, the said Phyllis Wood Fravel for 
herself, her heirs, her representatives and assigns hereby covenant 
and agree: | 
1. To forthwith dismiss "with prejudice” her Petition for Caveat 
filed in the above entitled case and to execute such paper writings as 
may be necessary and proper for that purpose when requested so to do 
by the said Jeanne Amelia Wood or her agent or attorney. 3 

2. That the paper writing dated December 16, 1955, filed in the 
above case shall be admitted to probate and record as the genuine last 
will and testament of the decedent as to both real and personal property. 

3. That Jeanne Amelia Wood be appointed administratrix with the 
said will annexed without being required to give bond or undertaking for 
the faithful performance of her duty. | 

4. To release, give up, waive and relinquish any and all claims 
in, to, or out of, the estate of the above-named decedent as to both real 
and personal property. ! 

The said Jeanne Amelia Wood for and in valsihaait of the sum 
of $1. 00 and the foregoing covenants and agreements made by Phyllis 
Wood Fravel does for herself, her personal representatives, heirs, and 
assigns hereby covenant and agree: | 

1. To pay unto Phyllis Wood Fravel the sum of $2500. 00 in full 
settlement of any and all claims which the said Phyllis Wood Fravel had, 
has, or may have or which may accrue to her, out of the estate of the 
above-named decedent, or which she has or may have as a legatee or 
devisee under the will of the decedent dated December 16, 1955, now on 
file in the office of the Register of Wills, District of Columbia, or any 
other will which may be in existence, whether the whereabouts be known 
or unknown, or which may be subsequently discovered. | 

2. It is understood and agreed that the said sum of $2500. 00 shall 
be due and payable out of the proceeds of the sale of Lot 815, Square 142, 
being premises 614 18th Street, N.W., Washington, District of Columbia. 

3. That the said Jeanne Amelia Wood will try to procure a favor- 
able sale of said real estate as soon as reasonably possible; that she or 
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her agent or attorney will notify said Phyllis Wood Fravei or her attor- 
ney when a contract of sale has been entered into and will notify the 
said Phyllis Wood Fravel or her attorney of the date, time and place of 
the settlement of said contract for the purpose of having the $2500. 00 
paid to the said Phyllis Wood Fravel from the proceeds of the sale of 
said real estate at the time of settlement. 

Witness our hands and seals this 1st day of July, 197. 
Witness: 
/s/ Raymond Godbersen /s/ Phyllis Wood Fravel 
/s/ Jesse Lee Hall /s/ Jeanne Amelia Wood 


[Filed July 26, 1957] 
MOTION TO DISMISS CAVEAT 

Now comes Jean Amelia Wood, by and through Jesse Lee Hall, 
her attorney, and moves the Court to dismiss the Caveat filed herein 
by Phyllis W. Fravel on February 21,1957, and for reasons states: 

1. The said Caveator has consented to an order dismissing her 
Caveat with prejudice. 

2. That a praecipe has been signed by the attorneys for the 
Caveator and the Caveatee for the dismissal with prejudice. 

3. That the said Phyllis W. Fravel has executed a waiver and 
consent to probate of the will of the decedent dated December 16, 1955 
and offered for probate by the said Jean Amelia Wood. 

4. And for such other reasons as may be presented at the argu- 
ment on this motion. 


/s/ Jesse Lee Hall 


Attorney for Jean Amelia Wood, 


Caveatee 
[Certificate of Mailing ] 


a 
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[Filed July 26, 1957] 
ANSWER OF PHYLLIS W. FRAVEL, CAVEATOR. 
Comes now Phyllis W. Fravel, Caveator by and through her 
attorney, Raymond Godbersen, and consents to the dismissal with pre- 
judice of her Caveat filed in the above-entitled case on February 21,1957. 


/s/ Raymond Godbersen 
Attorney for Phyllis W. 
Fravel, Caveator 


[Certificate of Mailing ] 


PRAECIPE ! 
The Clerk of the Probate Court will please dismiss with prejudice 
Petition for Caveat filed in above case by Phyllis W. Fravel. 


/s/ Raymond Godbersen 
Shoreham Bldg. ,: Wash. , D.C. 
Attorney for Caveator 

July , 1957 





[Filed August 19, 1957] 
ORDER DISMISSING CAVEAT WITH PREJUDICE — 

It appearing to the satisfaction of the Court that the parties herein 
have consented to the dismissal, with prejudice, of the Caveat filed 
herein by Phyllis W. Fravel, on the 21st day of February, 1957 to the 
will of Josephine Ament, the above-named decedent, dated December 
16,1955, upon which Caveat issues have been framed, it is by the Court 
this 19th day of August, 1957 | 

ADJUDGED, ORDERED AND DECREED that the said Caveat 
filed herein on the day of February, 1957, by Phyllis W. Fravel 
to the will of the above-named decedent dated December 16, 1955 be 
and is hereby dismissed, with prejudice. 3 
Consented to: /s/ Edward M. ‘Curran 
/s/ Raymond Godbersen Judge | 


/s/ William F. Davey 
Attorneys for Caveator /s/ Jesse Lee Hall : 
Attorney for Caveatee and Proponent of 


™~ 
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[Filed August 27, 1957] 





ORDER FOR PROBATE AND FOR LETTERS OF 
ADMINISTRATION WITH THE WILL ANNEXED 


Upon consideration of the petition of Jeanne Amelia Wood for pro- 
bate and for letters of administration, c.t.a., filed herein on the lst 
day of February, 1957, and it appearing to the satisfaction of the Court 
that the last will and testament of Josephine Ament, deceased, bearing 
date the 16th day of December, 1955, has been duly proven; that pro- 
cess has been completed against Phyllis W. Fravel, the adult heir at 
law and next of kin; that the Caveat filed herein by said Phyllis W. Fravel 
has been dismissed, with prejudice, and the said Phyllis Wood Fravel 
has filed herein her consent to probate; and it further appearing that 
the answer of the guardian ad litem appointed for Barbara Wood, infant 
heir at law and next of kin, has been filed and makes no objections to 
the probate of said will; and there being no other and further objections, 
it is by the Court this 27th day of August, 1957, 

ADJUDGED, ORDERED AND DECREED that the said will be and is 
hereby admitted to probate and record as a will of real and personal 
property, and that letters of administration with the said will annexed 
are granted and shall issue to Jeanne Amelia Wood, provided she first 
files her undertaking in the penal sum of Four thousand and no/100 
dollars with surety approved by the Court, conditioned for the faithful 
performance of her trust. 


/s/ John J. Sirica 
Judge 


4569-19-34 








